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Topics we will cover: 


(1) Before the Hearing: 

e Mandatory Detention & Determining Bond Eligibility 
e Transitional Custody Rules 

e Joseph Hearing 

e Casas Hearing 

(2) During the Hearing: 

e “Flight Risk” and “Danger” 

e Evidence in Support of Bond Application 
e Preparing Witnesses 

(3) After the Hearing: 

e Bond Appeals 

e Paying Bond 

e Additional Bond Hearings 
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Custody Decisions 


e Local District Office makes initial custody and bond 
determinations. Individuals not subject to mandatory detention 
can request review of initial custody decisions before an 
Immigration Judge. 


e IJ can consider just about any information submitted to the 
record on discretion. 


e To be released, individuals generally must show that they are not 
a danger to the community or a flight risk. 


e Bond hearings not usually recorded by IJ. 
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Mandatory Detention & Bond Eligibility 


The Attorney General shall take into custody any alien who-- 


(A) is inadmissible by reason of having committed any offense 
covered in section 212(a)(2) 

(B) is deportable by reason of having committed any offense covered in 
section 237(a)(2)(A)(ii), (A)(iii), (B), (C), or (D) 

(C) is deportable under section 237(a)(2)(A)(i) on the basis of an offense 


for which the alien has been sentenced to a term of imprisonment of at 


least one year, or 


(D) is inadmissible under section 212(a)(3)(B) or deportable under section 


237(a)(4)(B) 


when the alien is released... 
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Common Mand. Det. Grounds 


e Aggravated Felony 
e Crimes Involving Moral Turpitude 
e Controlled Substance Offenses 


e Firearms Offenses 
© & so many more... 


Which grounds apply? 2 critical considerations: 

(1) Inadmissibility (§212) or Deportability(§237)? 

(2) Does offense trigger different grounds of man. det? 

(3) Are there any applicable exceptions? (ie: petty offense exception + 


Lujan-Armendariz drug offense exception) 
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Criminal Immigration Resources 


e CA and other State Crime Charts 


ewww. defendingimmigrants. org 


© Brady 2 “Defending Immigrants in the 9th Circuit” 


e Tooby - Ag Fels, CIMTs, Safe Pleas... 
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Conviction doesn’t have to be on 
the NTA to affect proceedings... 


e Try to find out as much about your client’s criminal history 
as possible. 

e NTA is not an accurate indicator of your client’s criminal 
history or criminal dispositions. 

e Don’t have to be charged with a certain crime to trigger 

mandatory detention on the basis of that crime. In Re Kotliar, 

24 I&N Dec. 124 (BIA 2007). 

Crimes affect both 1) bond eligibility & 2) exercise 

of discretion. 
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Transitional Custody Rules 
e Mandatory Detention does not apply to individuals who 


were convicted of an offense and released before 


October 8, 1998. 
See In Re Adeniji, 22 I&N Dec. 1102 (BIA 1999) 


e If most recent release from non-DHS custody was prior to 
TPCR, custody determinations governed by 236(a), not 
236(c). 

Client could be subject to mandatory detention if arrested 


and detained at all after October 8, 1998. 
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Release After 10/8/1998 


e Release after 10/8/1998 triggers mandatory detention even if not 
immediately taken into custody by DHS. In Re Rojas, 23 I&N Dec. 117 
(BIA 2001) (DHS took individual into custody 2 days after 


release). 


e District Court challenges: Zabadi v. Chertoff 2005 WL 1514122 - 
clarifies “when released” interpretation by Rojas. While DHS 


doesn’t have to immediately take the person into custody, it must 
take individual into DHS custody within “reasonable time after 


release” from non-DHS custody. 
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Release After 10/8/1998 


è Release from non-DHS custody triggers mandatory 
detention even if arising from arrest that did not lead to 


conviction. Matter of Saysana, 24 I&N Dec. 602 (BIA 2008). 
e Criminal custody triggering mandatory detention doesn’t 
need to be tied to basis for detention. 
e A number of District Courts have challenged this via Federal 
Writ of Habeas Corpus. 
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Joseph Hearings 


e LPR can’t be mandatorily detained if IJ/BIA finds that 
DHS is substantially unlikely to prevail on the charge of 
removability which is the basis for the mandatory 
detention. 


e Burden on DHS: Mandatory Detention not authorized 
“where the Service has failed to demonstrate a likelihood 
of success on the merits of its charge.” 


è In re Samuel Joseph, 22 I&N Dec. 799 (BIA 1999). 
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Joseph Hearing 


When do I need a Joseph Hearing? 


e Gov't has charged client with mandatory detention ground 
but you are contesting that ground. 


e Court has terminated the case, government appeals, client 
remains detained. 


e In Joseph, Government’s position was that Respondent was 
subject to mandatory detention. 
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Timing of the Bond Hearing 


e Bond hearing can be requested for an individual in removal proceedings 


pursuant to INA 240, at any time after the person is in ICE custody. 


e You can ask for a bond hearing before an NTA is filed with the Court or 
your client has his/her first hearing. 


e Exception: IJ has no jxn over bond hearing for individuals who have not 
been issued and served an NTA in relation to removal proceedings 
pursuant to 8 CFR 1240. (also no jxn over Visa Waiver Program 
individual in asylum-only proceedings). Matter of Werner, 25 I&N Dec. 
45 (BIA 2009). 
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Bond Considerations & Factors: 


Two main considerations are: 
(1) Danger 
(2) Flight Risk 

e Judge should consider arrests of convictions of crimes, 
involvement in immoral or subversive activities, involvement 
with drugs, family ties, employment history. Matter of Patel, 
15 I&N Dec. 666 (BIA 1976). 


e Judges should consider numerous factors when determining 


bond. 
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Bond Factors: (1) DANGER 


e CRIMES (convictions and arrests) are primarily relied upon 


to establish danger to the community. 
e Other evidence may also be used. 


è Dissect the criminal offense - how substantial or lengthy is 
the criminal history? Is it tied to any hardships specific to 
Respondent? Violent conduct? Is client remorseful? Evidence 


of rehabilitation? 
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Bond Factors: (2) FLIGHT RISK 


e History of Failures to Appear 
e Ability & Understanding of need to return to Court 
e Family ties 
e Incentives to Return depends on strength of relief available: 
e List all available forms of relief 
e State eligibility for relief and strengths of case 


e Include Voluntary Departure! 
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Evidence at the Hearing 


e Separate from evidence that is submitted in master or regular 


hearings 


e Judge will usually accept docs outside of regular 15 day 


document deadline for bond hearings. 


e Generally need evidence of 
e Strong Family & Community ties 
© Good moral character 
e Nota danger 
e Employment & Financial ties 


e Strength of relief (ie. Asylum case/Country Conditions) 
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Documents in Support of Bond 


Need to show individual is not a danger or a flight risk. Use 
evidence of: 


Eligibility for relief from removal; 

Manner of entry and length of time in US; 

Local family ties (and relatives’ lawful status in US); 
Non-existence of criminal record (or minor crimes); 
Rehabilitation following any criminal activity & appearances at 
prior hearings; 

Stable place to live; 

Skills/talents 

Job to return to or offer of future employment; 

Membership in community organizations 


Letters of support from friends and family (can also testify at 
bond hearing) 


Community ties/Religious activities/community service 
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Preparing Witnesses 


e Your Client 
e Other Witnesses 
e Family members 
e Health care professionals 
e Other who can attest to character 
e Motions for Witnesses (new court manual - specify scope & 


relevance of testimony & specify language needs, etc.) 
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Arrests/Crimes & Discretion 


e IJ has wide discretion in deciding factors that may be 
considered in bond hearing, to determine danger or flight 
risk. 


e IJ may consider evidence of criminal charges, even without a 
conviction. 


e In Re Guerra, 24 I&N Dec. 37 (BIA 2006). 
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Working with Government Atty 


Where possible... 


e Let Government Attorney know where you're going with 
the case. 


e Speak with them before the bond hearing if possible, in order 
to: 
e Give info to them: fewer surprises the better 


e Get info from them: What do they stand? What should you 
prepare for? 
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BOND AMOUNTS 


e Minimum bond is $1500. No maximum bond and judge can 


deny bond completely. 
e No legal authority for Release on Own Recognizance. 
e Can try stipulating to amount with TA beforehand. 


e Judge will expect you to know how much bond client or 
client’s family can afford and/or what amount you believe is 


reasonable for the case. 
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Reasonableness of Bond 


© Matter of Sugay, 17 I&N Dec. 637 (BIA 1981) 
© Matter of San Martin, 15 I&N Dec. 167 (BIA 1974). 
e In Re Khalifah, 21 I&N Dec. 107 (BIA 1995). 
© In Re Uluocha, 20 I&N Dec. 133 (BIA 1989). 
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Paying Bond 


630 Sansome Street, 5“ Floor 

Bond must be paid in full to SF DHS office 
Postal Money Orders OR Cashiers Checks ?? 
Bail Bondsmen 


Money returned if individual does not abscond and when 


case is resolved, regardless of how resolved. 


Individual should be released the evening that bond is paid. 


Bond will be revoked if new crime committed 
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Bond Appeals 


Regular Appeal — DHS reserves appeal and has 30 days to submit E26, 
Notice of Intent to Appeal. 


It Means: Your client can pay the bond but may be remanded into custody if he 
loses on appeal down the line. (If you are the one appealing, your client stays in 
pending appeal. Bond is discretionary — can’t appeal to Ninth). 


Discretionary Stay — DHS reserves appeal & then immediately asks the BIA 
fora discretionary stay of the bond pending review of their appeal. 8 CFR 
1003.19(i)(1). 

It Means: Client should be able to bond out while DHS is seeking discretionary 
stay from BIA. 

Automatic Stay — DHS reserves appeal and within 1 business day files an 
EOIR-43 Form. Then DHS has ten days to file the E26. 

It Means: Your client automatically stays in until the BIA adjudicates DHS’s 


appeal. DHS goes Over the head of the Immigration Judge and the bond is 
automatically stayed. 8 CFR 1003.19(i)(2). (Regs changed October 2006). 
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Subsequent Bond Hearings 


e If Bond is set by DHS, you can seek review by an 


Immigration Judge. 
e If Bond is set by an Immigration Judge, individual will only 
be provided a subsequent bond hearing if s/he can show: 
e Materially changed circumstances since prior bond hearing 
e 8 CER 1003.19(e) 
e If you're not ready, take a “no action”. 
e Judge can always set an even higher bond in subsequent 


hearing. 
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Defining Custody 


@ “Custody” requires actual physical restraint or confinement 
within a given space. Matter of Aguilar-Aquino, 24 I&N Dec. 
747 (BIA 2009). 


e Ij has no jurisdiction to consider request for amelioration of 


terms of release for a person “out of custody.” 


e Out with ankle bracelet (EMD) - not custody 
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Other Things to Be Aware Of... 


e Post Conviction Relief 


e Is individual still on probation? If so, more avenues for post 
con relief... 

e Is individual within 6 months of plea? See Cal. 
Pen. Code § 1018 regarding withdrawl of plea. 

e Was individual advised of immigration 
consequences before taking plea? 

e Is the offense a wobbler? Reducing from fel. To 
misdo OR 1-day sentence reduction can make 
someone bond eligible. 

e Alternatives To Detention - Elec. Mon. Devices 
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Prolonged Detention 


e LPRs with pending judicial review of a final order of 
removal or agency reconsideration on remand cannot be 
subject to continued mandatory detention without an 
individualized custody determination. Casas Castrillon v. 


DHS, 535 F.3d 942 (9th Cir. 2008). 
e So, once at court of appeals, authority for detention 
shifts from 236(c) to 236(a). Client gets a bond hearing. 
e If client had hearing and was denied, can be detained for 


prolonged period. (!) 
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